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Regulating “Drugs Wars”  
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Formal and Functional Approaches

Sven Peterke* 

Abstract

Academic debate on whether so-called “drug wars” can be classified as 
“armed conflicts” is more than just semantic. Indeed, the official designation of 
a situation as an armed conflict carries with it attendant rights and obligations 
applicable to states and non-state actors alike. The legal regime regulating 
armed conflicts is referred to as International Humanitarian Law (IHL). Some 
social scientists fail to understand that the debate on the applicability of IHL 
to “drug wars” is only marginally influenced by the broader discussions on 
“new wars” and “fourth generation warfare”. This article considers the principal 
international legal approaches to engaging with ostensibly new types of 
organized violence. It reviews historical progress with respect to the regulation 
of so-called “non-international armed conflicts” and considers the track record to 
date. The paper finds that the “formal approach”, based as it is on the cautious 
development of IHL´s existing legal basis, failed to offer a satisfying degree 
of legal certainty. The paper also notes how an alternative set of approaches 
is emerging - referred to here as “functional approaches”. The paper shows 
that this new generation of strategies could potentially complement the formal 
approach by offering alternative means of effectively regulating “drug wars” and 
other gray zone conflicts.

1 * Dr. iur. Sven Peterke, M.A. is Professor at the Center for Juridical Sciences, Federal University of 

Paraíba, Brazil. I am grateful t to Dr. Robert Muggah for helpful comments and editing of earlier drafts.
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Introduction

The use of metaphor in combating insurgents, criminals and drugs has a long legacy. 

Former US-President Richard Nixon declared a “war on drugs” more than four 

decades ago. Since then, the expression is commonly invoked by media to address 

BO�BSSBZ�PG�iJSPO�mTUw�QPMJDJFT�BOE�QSPHSBNT�QSJNBSJMZ�EFTJHOFE�UP�DPOUBJO�BOE�

EJTNBOUMF�UIF�JMMFHBM�ESVH�USBEF��8JUI�JUT�GPDVT�UZQJDBMMZ�PO�iESVH�DBSUFMTw
�iNBmBTw
�

iUSBOTOBUJPOBM�HBOHTw�BOE�iUSBGmDLJOH�OFUXPSLTw
�UIF�XBS�PO�ESVHT�IBT�BMTP�DPNF�

to be termed a “war on (organized) crime” by policy makers and military strategists 

across the Western hemisphere. 

There are indications that these “wars” are no longer merely rhetorical. Certain 

governments have declared organized crime groups as the most serious threats to 

public order and pursued increasingly militarized actions against them. The resort 

to paramilitary police units and even the armed forces as part of the “war on crime” 

has catalyzed dangerous spirals of violence. Owing to the intensity and organization 

of violence arising from many of Latin American and Caribbean “drug wars”, these 

TJUVBUJPOT�IBWF�UIF�QPUFOUJBM�UP�CF�DMBTTJmFE�BT�BSNFE�DPOnJDUT�1 And yet, some 

federal level politicians conspicuously avoid terms such as “war” and “armed 

DPOnJDUw�XIFO�EFTDSJCJOH�UIFJS�mHIU�BHBJOTU�DSJNF�TJODF�UIFZ�BSF�DPOTDJPVT�PG�IPX�

such language might trigger undesirable legal and political consequences. 

It is necessary to understand under which conditions “drug wars” and similar 

WJPMFOU�DPOnJDUT�DBO�PS�TIPVME�CF�EFTDSJCFE�JO�BDBEFNJD�XSJUJOH�BT�iXBSw�PS�iBSNFE�

DPOnJDUw��'SPN�B�MFHBM�QPJOU�PG�WJFX
�UIJT�XPVME�JNQMZ�UIF�BQQMJDBCJMJUZ�PG�*OUFSOBUJPOBM�

)VNBOJUBSJBO�-BX�	*)-
�PO�BMM�QBSUJFT�UP�UIF�DPOnJDU��#VU�DBO�*)-�TBUJTGBDUPSJMZ�SFTPMWF�

UIF�JNQPTJUJPO�PG�MJNJUT�UP�BOZ�PG�XIBU�POF�NJHIU�DBMM�HSBZ�[POF�DPOnJDUT �4PNF�

scholars have serious reservations and proposed more problem-oriented approaches 

aimed at circumventing the legalistic method of determining the existence of an 

BSNFE�DPOnJDU�PO�B�DBTF�CZ�DBTF�CBTJT��"EWPDBUJOH�UIF�VTF�PG�BO�PWFSBSDIJOH�

framework premised on common principles that promise more predictable 

and straight-forward implementation, these may be referred to as “functional 

approaches”. 

This paper reviews the current legal debate on the regulation of internal asymmetrical 

DPOnJDUT�TVDI�BT�iESVH�XBSTw��*U�ESBXT�BUUFOUJPO�UP�UIF�XBZT�UIFTF�EJTDVTTJPOT�

BSF�POMZ�NBSHJOBMMZ�JOnVFODFE�CZ�UIF�CSPBEFS�USFBUNFOU�PG�iOFX�XBSTw�PS�iGPVSUI�

generation warfare”. Indeed, a key insight from the paper is that more inter-

disciplinary research on ways and means of containing transforming forms of 

organized violence are urgently needed. The paper also considers the extent to 

1  See R. Muggah, “Rethinking the Intensity and Organization of Violence in Latin America 

BOE�UIF�$BSJCCFBOw
�3FJOWFOUJOH�1FBDF
����.BSDI�����
�BWBJMBCMF�BU��IUUQ���TJUFT�UVGUT�FEV�

SFJOWFOUJOHQFBDF������������EJTBHHSFHBUJOH�MFUIBM�BSNFE�WJPMFODF���	BDDFTTFE���������
�
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which the “formal approach” can address these new forms of organized violence. It 

reviews the historical and contemporary interpretations of so-called “declared war” 

BOE�iOPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUw
�IJHIMJHIUJOH�UIF�TP�DBMMFE�iPWFSMBQ�QSPCMFNw�

which results from the cumulative applicability of IHL and International Human 

Rights Law (IHRL). The paper then considers alternative options by presenting 

UISFF�QSPQPTBMT�GPS�CFUUFS�DPQJOH�XJUI�DPNQMFY�HSBZ�[POF�DPOnJDUT��*U�DPODMVEFT�CZ�

addressing the complementary nature of both formal and functional approaches. 

The international regulation  

PG�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUT

The term “war” has long been deployed by a variety of actors to call attention 

to complex situations involving politically-motivated violence. It is often invoked 

symbolically and stimulates nationalist and populist impulses and emotions. As an 

academic construct, however, the term is of comparatively limited utility. Indeed, 

it is often misused and abused in political discourse and scholarly enquiry. “War” 

is historically a state-centric concept that today seems too narrow for analyzing 

contemporary settings of protracted armed violence involving neither conventional 

military confrontations between states (classic state wars) nor mass mobilizations for 

overthrowing a government and establishing a separate state (classic civil wars). In 

UPEBZ}T�XBST�JU�JT�OPU�BCVOEBOUMZ�DMFBS�XIZ�TPNF�BSNFE�HSPVQT�BSF�mHIUJOH�BU�BMM
�

harboring neither a clear interest in political autonomy nor acquisition of wealth.

4PNF�EFDBEFT�BHP
�UIFSF�XBT�B�UVSO�JO�DPOnJDU�TUVEJFT�BXBZ�GSPN�XBS�UP�B�QBSBMMFM
�

JG�FRVBMMZ�DPOWPMVUFE�DPODFQU
�PG�iBSNFE�DPOnJDUw��*O�TPNF�XBZT�UIJT�DPODFQU�JT�MFTT�

politically compromised and more neutral, while also capturing a wider range of 

settings and contexts in which organized violence is occurring. The debates on “new 

wars”2 and “fourth generation warfare (4GW)”� show however that the term “war” has 

not lost its literary appeal. 

The international legal architecture has only partially adjusted to the necessity of 

regulating these seemingly new scenarios. IHL was crafted by sovereign states 

to address wars between one another. Rules concerning classic civil wars and 

DPNQBSBCMF�JOUSBTUBUF�BSNFE�DPOnJDUT�XFSF�POMZ�DPEJmFE�EVSJOH�UIF�MBUUFS�IBMG�PG�UIF�

twentieth century. It was after World War II that states began to substitute the highly 

���.��,BMEPS
�i&MBCPSBUJOH�UIF�i/FX�8BSw�5IFTJTw
�JO��*��%VZWFTUFZO�BOE�+��"OHTUSPN�	FET�

�Rethinking 
the Nature of War
�/FX�:PSL��'SBOL�$BTT
�����
�Q�����������)��.àOLMFS
�The New Wars
�0YGPSE��0YGPSE�

University Press, 2004. 

���5�9��)BNNFT
�i8BS�&WPMWFT�JOUP�'PVSUI�(FOFSBUJPOw
�JO��5��5FSJGG
�"��,BSQ�BOE�3��,BSQ�	FET�

�Global 
Insurgency and the Future of Armed Conflict. Debating Fourth Generation Warfare��/FX�:PSL��3PVUMFEHF
�

����
�Q���������8�4��-JOE
�,��/JHIFOHBMF
�+�'��4DINJUU
�+�8��4VUUPO�BOE�(BSZ�*��8JMTPO��i5IF�$IBOHJOH�'BDF�

PG�8BS�*OUP�UIF�'PVSUI�(FOFSBUJPOw
�JO��JE�
�Q����������
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controversial concept of war,4�CZ�UIF�NPSF�NPEFSO�DPODFQU�PG�BSNFE�DPOnJDU
�UIVT�

transforming the traditional Law of War, also called ius in bello, into the modern Law 

PG�"SNFE�$POnJDU�	-0"$
�� Nevertheless, IHL´s core conventions still refer to it in a 

TQFDJmD�DBTF��

Declared war as a special case  

PG�BO�JOUFSOBUJPOBM�BSNFE�DPOnJDU

"T�JT�XJEFMZ�LOPXO�UP�TFDVSJUZ�BOE�IVNBOJUBSJBO�FYQFSUT
�UIF�GPVS������(FOFWB�

Conventions are the key international treaties regulating the use of military force. 

5IFZ�iBQQMZ�UP�BMM�DBTFT�PG�EFDMBSFE�XBS�PS�PG�BOZ�PUIFS�BSNFE�DPOnJDU�XIJDI�NBZ�

arise between two or more of the High Contracting Parties, even if the state of war 

is not recognized by one of them”.� Since only states can be parties to the Geneva 

$POWFOUJPOT
�UIF�SVMF�JT�UIBU�UIFJS�QSPWJTJPOT�EP�OPU�FYUFOE�UP�BSNFE�DPOnJDUT�CFUXFFO�

HPWFSONFOUT�BOE�OPO�TUBUF�BDUPST
�CFJOH�iOPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUTw��

3BUIFS
�UIFZ�SFGFS�UP�iJOUFSOBUJPOBM�BSNFE�DPOnJDUTw��i%FDMBSFE�XBSw�JT�B�TQFDJBM�DBTF
�

because no recourse to military force is necessary in order to trigger the applicability 

PG�JUT�SVMFT��*OTUFBE
�BO�PGmDJBM�QSPOVODJBUJPO�PG�BO�animus belligerendi directed to 

BOPUIFS�TUBUF�JT�TVGmDJFOU��"T�B�SFTVMU
�iFOFNZ�DJWJMJBOTw
�QFSTPOT�UIBU�IBQQFO�UP�

be on the territory of the adversary and in a particular vulnerable situation, enjoy 

protection against hostile acts on behalf of that state and its population.7

Hence, the concept of declared war continues to be recognized by international law 

BT�B�TQFDJmD�IPTUJMF�TUBUF�PG�NJOE�PG�B�HJWFO�SFHJNF�PS�HPWFSONFOU��*U�JNQMJFT�MFHBM�

consequences provided that the political decision to go to war with another state 

has been externalized by the competent institutional entity.8 It is an historic relic of 

a primarily subjective and de jure approach to traditional interstate warfare, whose 

preservation appears to make sense from a humanitarian perspective, even though 

UIF������6OJUFE�/BUJPOT�$IBSUFS�OPU�POMZ�QSPIJCJUT�UIF�VTF�PG�GPSDF�CFUXFFO�TUBUFT
�

���4FF
�GPS�BO�PWFSWJFX��8��.FOH
�i8BSw
�JO��3��#FSOIBSEU�	FE�

�Encyclopedia of Public International Law, 

WPM��*7
�"NTUFSEBN��&MTFWJFS
�����
�Q������	����FU�TFR�
�

���*O�UIF�GPMMPXJOH
�UIF�UFSN�v-BX�PG�"SNFE�$POnJDUTi�	-0"$
�XJMM�CF�VTFE�BT�TZOPOZN�GPS�*)-��4FF
�

IPXFWFS
�GPS�EJGGFSFOU�VOEFSTUBOEJOHT��(��%��4PMJT
�The Law of Armed Conflict. International Humanitarian 

Law in War��$BNCSJEHF��$BNCSJEHF�6OJWFSTJUZ�1SFTT�����
�Q�����FU�TFR�

���Art. 2, paragraph 1, common to the Geneva Convention relative for the Ameloriation of the Condition 

PG�8PVOEFE�BOE�4JDL�JO�"SNFE�'PSDFT�JO�UIF�'JFME�	����

����6�/5�4����
�(FOFWB�$POWFOUJPO�GPS�UIF�

"NFMPSJBUJPO�PG�UIF�$POEJUJPO�PG�UIF�8PVOEFE�BOE�4IJQXSFDLFE�.FNCFST�PG�"SNFE�'PSDFT�BU�4FB�	����
�

���6�/�5�4����
�(FOFWB�$POWFOUJPO��SFMBUJWF�UP�UIF�5SFBUNFOU�PG�1SJTPOFST�PG�8BS�	����

����6�/�5�4�����
�

(FOFWB�$POWFOUJPO��SFMBUJWF�UP�UIF�1SPUFDUJPO�PG�$JWJMJBO�1FSTPOT�JO�5JNF�PG�8BS�	����

����6�/�5�4��������

7  C. Greenwood, “The Concept of War in Modern International Law”, International and Comparative Law 
Quarterly
�WPM�����	����

�Q������
8  The question which organ is competent to declare war - the head of state, the parliament, etc. - is 

determined by the constitutional of each individual state. 

The	 four	 
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Conventions	 

are	 the	 key	 

international	 

treaties	 regulating	 

the	 use	 of	 military	 

force



5

HASOW DISCUSSION PAPER 2: REGULATING “DRUGS WARS” AND OTHER GRAY ZONE CONFLICTS

but even the threat of it.� So, while states are not technically allowed to declare war 

against one another, if they do so, there is no legal void but rather predictable norms 

that set some limits of any military confrontation. Modern IHL is therefore primarily 

based on an objective or de facto�BQQSPBDI��*U�JT�UIF�VTF�PG�NJMJUBSZ�GPSDF10 that 

USJHHFST�UIF�BQQMJDBCJMJUZ�PG�UIF������(FOFWB�$POWFOUJPOT
�iFWFO�JG�UIF�TUBUF�PG�XBS�JT�

not recognized” by its parties. 

Civil wars and the recognition of non-state actors 

In contrast to the historical evolution of the Laws of War designed to regulate (state) 

XBST
�DJWJM�XBST�BOE�DPNQBSBCMF�JOUSBTUBUF�BSNFE�DPOnJDUT�CFUXFFO�HPWFSONFOUT�

and rebels, insurgents or other irregular forces had no conventional basis at all until 

������'PS�B�MPOH�UJNF
�TUBUFT�XFSF�OPU�XJMMJOH�UP�TVCNJU�TVDI�TJUVBUJPOT�UP�JOUFSOBUJPOBM�

norms. Their fear, one that continues to resonate today, was that this could justify 

external intervention and result in the international recognition of groups deemed 

to be illegitimate. What is more, states were not particularly interested in being 

constrained in their prosecution of an internal adversary by international law. Indeed, 

many wanted the freedom to apply domestic penal or criminal law unencumbered by 

international rules and procedures. 

Nonetheless, traditional international law11 already distinguished between war, 

civil war and armed hostilities short of war,12 albeit based on weakly elaborated 

and highly controversial concepts. The expression “short of war” referred to crisis 

situations between sovereign states caused by measures such as “reprisals, armed 

interventions, blockades and other uses of armed force which did not have the 

same effect as that produced by a state of war” as a legal condition.�� In absence of 

TQFDJmD�SVMFT�BQQMJDBCMF�UP�DJWJM�XBST
�TUBUFT�IBE�UIF�PQUJPO�PG�GPSNBMMZ�SFDPHOJ[JOH�

rebels and insurgents as belligerents, thus turning applicable the Law of War.14 It is 

therefore necessary to understand, in how far rebellion, insurgency and belligerency 

were treated as three different concepts. 

���4FF�"SUJDMF��
�QBSBHSBQI���PG�UIF�$IBSUFS�PG�UIF�6OJUFE�/BUJPOT
����+VOF�����
�6�/�*�$�0��97
�����

10  A special case, not being considered at hand, is military occupation without armed resistance, see Art. 

2, paragraph 2, common the four Geneva Conventions.

11  Generally understood as being marked by the existence of a sovereign right of states to go to war 

with each other (ius ad bellum) that was successively abolished after World War II, culminating in the UN 

Charter´s prohibition of the use of force (ius contra bellum
��4FF�GPS�EFUBJMT��*��#SPXOMJF
�International Law 
and the Use of Force by States
�0YGPSE��$MBSFOEPO�1SFTT������

12  D. Jinks, The Temporal Scope of Application of International Humanitarian Law in Contemporary 

Conflicts��#BDLHSPVOE�QBQFS�GPS�UIF�*OGPSNBM�)JHI�-FWFM�&YQFSU�.FFUJOH�PO�UIF�3FBGmSNBUJPO�BOE�

%FWFMPQNFOU�PG�*OUFSOBUJPOBM�)VNBOJUBSJBO�-BX
�$BNCSJEHF
�+BOVBSZ������
�����
�Q����

����,�+��1BSUTDI
�i"SNFE�$POnJDUw
�JO��3��#FSOIBSEU�	FE�

 Encyclopedia of Public International Law, Vol. I, 

&MTFWJFS
�"NTUFSEBN�����
�Q��	��
����

14  A. Cullen, The Concept of Non-International Armed Conflict in International Humanitarian Law, 

Cambridge, Cambridge University Press 2008, p. 8.
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Situations of short-lived insurrection against the state´s authority were commonly 

referred to as “rebellions” and considered “to be completely beyond the remit of 

international humanitarian concern.”�� If a government proved to be incapable of 

suppressing a rebellion and the denial of the existence of a sustained armed struggle 

became untenable (e.g. when rebels effectively controlled substantial territory), 

then the rebels could be recognized as insurgents. Even so, such a unilateral act 

established only a factual relationship between the recognizing state and the non-

TUBUF�BDUPS��*U�EJE�OPU�DSFBUF�MFHBM�SJHIUT�BOE�EVUJFT
�VOMFTT�TQFDJmDBMMZ�BHSFFE�VQPO��� 

Hence, recognition of an insurgency conferred no formal status on a non-state party 

UP�UIF�DPOnJDU�BOE�UIF�JODVNCFOU�HPWFSONFOU�XBT�FOUJUMFE�UP�USFBU�UIF�JOTVSHFOUT�BT�

traitors and common criminals according to its own laws.17 By putting “their relations 

with the insurgents on a regular, although clearly provisional basis”18, foreign states 

could better protect their nationals as well as certain political and economic interests 

affected by the armed hostilities. 

In contrast to the recognition of insurgency, the recognition of the state of 

iCFMMJHFSFODZw�DSFBUFE�EFmOJUF�MFHBM�SJHIUT�BOE�PCMJHBUJPOT��*U�BMMPXFE�UIF�de jure 

government to bring into effect the laws of (state) war and thus to demand respect 

for them by the non-state actor. Third states would issue such a declaration in order 

to turn applicable the law of neutrality.�� This was usually the case if the belligerents 

were exercising governmental functions on the part of the territory under its control 

and if they were capable and willing to abide by international rules.20

Since World War II, these conventions have not been applied by states. One may 

argue that they have lapsed and are no longer part of international customary law.21 

Some scholars maintain that they should “be preserved as a legal option, ready for 

implementation in suitable instances”.22 As discussed below, one might ask whether 

a “drug war” scenario offers an appropriate context for revitalizing some elements 

PG�UIJT�TVCKFDUJWF�BOE�TUBUF�DFOUSJD�BQQSPBDI��)FSF�JU�TIBMM�TVGmDF�UP�TUBUF�UIBU�BOZ�

����*E�
�Q����

����&�)��3JFEFM
�i3FDPHOJUJPO�PG�*OTVSHFODZw
�JO��3��#FSOIBSEU�	FE�

�Encyclopedia of Public International 
Law, Vol. IV, Elsevier, Amsterdam 2000, p. 171.

17  L. Moir, The Law of Internal Armed Conflict
�$BNCSJEHF
�$BNCSJEHF�6OJWFSTJUZ�1SFTT
�����
�Q����

18  H. Lauterpacht, Recognition in International Law
�$BNCSJEHF
�$BNCSJEHF�6OJWFSTJUZ�1SFTT�����
�Q������

����*O�JOUFSOBUJPOBM�MBX
�OFVUSBMJUZ�JT�EFmOFE�BT�B�TQFDJmD�TUBUVT�PG�TUBUF�UIBU�IBT�UIF�SJHIU�iUP�SFNBJO�

BQBSU�GSPN
�BOE�OPU�UP�CF�BEWFSTFMZ�BGGFDUFE�CZ
�UIF�DPOnJDU��0O�UIF�PUIFS�IBOE
�UIFSF�JT�UIF�EVUZ�PG�OPO�

QBSUJDJQBUJPO�BOE�JNQBSUJBMJUZw��.��#PUIF
�i5IF�-BX�PG�/FVUSBMJUZw
�JO��%��'MFDL�	FE�

 The Handbook of 

International Humanitarian Law
��OE�FE�
�0YGPSE�/FX�:PSL��0YGPSE�6OJWFSTJUZ�1SFTT
�����
�Q������

20  L. C. Green, The contemporary law of armed conflict
��SE��FE�
�.BODIFTUFS��.BODIFTUFS�6OJWFSTJUZ�

1SFTT
�����
�Q������

21  In international law, such abrogative practice is called desuetude. See, for details, M.J. Glennon, “How In international law, such abrogative practice is called desuetude. See, for details, M.J. Glennon, “How 

International Rules Die”, Georgetown Law Journal
�WPM����
�Q���������
������
22  E.H. Riedel, supra�GPPUOPUF��
�Q�������4FF�BMTP�&�)��3JFEFM
�i3FDPHOJUJPO�PG�#FMMJHFSFODZw
�JO��3��
Bernhardt (ed.), Encyclopedia of Public International Law, Vol. IV, Elsevier, Amsterdam 2000, p. 170.
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explicit “declaration of war” of a government towards non-state actors may be 

interpreted as an implicit recognition of a state of belligerency. Evidently, this is one 

SFBTPO�XIZ�TUBUF�PGmDJBM�SFGSBJO�GSPN�VTJOH�TVDI�SIFUPSJD�JO�UIFJS�QVCMJD�TUBUFNFOUT��

Even if such a step does not necessarily imply the concession of any legal status, 

they fear to confer a certain degree of political legitimacy to ordinary criminals - a 

TUBUVT�UIBU�NBZ�CF�VTFE�CZ�UIFN�UP�DBNPVnBHF�UIFJS�EFFET�BT�iBDUT�PG�XBSw���

The evolution of the concept  

PG�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDU�

It is therefore no surprise that states have also been reluctant to regulate internal 

BSNFE�DPOnJDUT�CZ�DPEJGZJOH�DFSUBJO�SJHIUT�BOE�PCMJHBUJPOT��4QFDJmDBMMZ
�"SUJDMF���

DPNNPO�UP�UIF������(FOFWB�$POWFOUJPOT�XBT�UIF�mSTU�JOUFSOBUJPOBM�USFBUZ�QSPWJTJPO�

UIBU�BQQMJFE�UP�BSNFE�DPOnJDUT�iOPU�PG�BO�JOUFSOBUJPOBM�DIBSBDUFS�PDDVSSJOH�PO�UIF�

territory of the High Contracting Party”. This was and remains an unprecedented 

development, although on closer inspection reveals that its principal contribution is 

the hardening of the principle of humane treatment with respect to those not taking 

directly part in the hostilities.24

*O�%FDFNCFS�����
�B�GFX�NPOUIT�CFGPSF�UIF�BEPQUJPO�PG�UIF�GPVS������(FOFWB�

Conventions, UN member states celebrated the Universal Declaration of Human 

Rights. Its preamble reminds states of the “scourges of war” and condones rebellion 

against tyranny and oppression as last resort.�� The recognition that civilians and 

mHIUFST�hors de combat also possess certain rights and need to be cared for can be 

JOUFSQSFUFE�BT�BO�BUUFNQU�UP�BGmSN�IVNBO�SJHIUT�JEFB�JO�UIF�TQFDJmD�DPOUFYU�PG�OPO�

JOUFSOBUJPOBM�BSNFE�DPOnJDUT��0O�UIF�PUIFS�IBOE
�UIF�iNJOJNVN�IVNBOJUBSJBO�DIBSUFSw�

FOTISJOFE�JO�"SUJDMF���DPNNPO�UP�UIF�(FOFWB�$POWFOUJPOT�SFTVMUFE�JO�B�XJEFTQSFBE�

perception that human rights law is only applicable in times of peace (theory of 

separation).��

*U�JT�JNQPSUBOU�UP�TUSFTT�UIBU�"SUJDMF���EPFT�OPU�JNQPTF�BOZ�SFTUSJDUJPOT�DPODFSOJOH�UIF�

use of certain means and methods of warfare. It lacks prohibitions on weaponry that 

DBVTF�TVQFSnVPVT�JOKVSJFT�BOE�EPFT�OPU�QSPUFDU�TQFDJmD�DJWJMJBO�BTTFUT�GSPN�CFJOH�

attacked. Instead, states declare that “[t]he application of the preceding provisions 

TIBMM�OPU�BGGFDU�UIF�MFHBM�TUBUVT�PG�UIF�1BSUJFT�UP�DPOnJDUw�27 This means that insurgents, 

����+�4��1JDUFU
�J.S. Pictet, Commentaries on the Geneva Conventions of 12 August 1949. Vol. III: Geneva Convention 

relative to the Treatment of Prisoners of War
�(FOFWB��*$3$
�����
�Q�����

����5IJT
�PG�DPVSTF
�JT�B�HSFBU�NFSJU��4FF�GPS�B�SFDFOU�JO�EFQUI�BOBMZTJT��+��1FKJD
�i5IF�1SPUFDUJWF�4DPQF�PG�

$PNNPO�"SUJDMF����.PSF�5IBO�.FFUT�5IF�&ZFw
 International Review of the Red Cross
�WPM����
�Q���������
�
2011.

����"EPQUFE�CZ�6/�(FOFSBM�"TTFNCMZ�3FTPMVUJPO�����"�	***

����%FDFNCFS������

����4FF�GPS�EFUBJMT�PO�UIJT�UIFPSZ��)��+��)FJOU[F
��i0O�UIF�3FMBUJPOTIJQ�CFUXFFO�)VNBO�3JHIUT�1SPUFDUJPO�

and Humanitarian Law”, International Review of the Red Cross
�7PM�����	����

�QQ������FU�TFR�
����"SU���
�QBSBHSBQI��
�DPNNPO�UP�UIF�GPVS������(FOFWB�$POWFOUJPOT�
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if not formally recognized as belligerents by the incumbent government, can still be 

suppressed according to the state´s domestic laws. Being strictly of a humanitarian 

OBUVSF
�UIF�POMZ�SFDPHOJUJPO�PG�B�OPO�TUBUF�BDUPS�JNQMJFE�CZ�"SUJDMF���DPODFSOT�UIF�

right of the International Committee of the Red Cross (ICRC) and other neutral, 

impartial and independent humanitarian agencies to offer its services to the parties a 

OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDU��

*OEFFE
�UIF�QSPWJTJPO�OFJUIFS�EFmOFT�UIF�UFSN�iOPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUw�OPS�

stipulates clear criteria that could lend substance to the concept. To be sure, states 

had other priorities in the wake of World War II and feared lengthy negotiations on 

this complex and controversial topic. They therefore rejected the ICRC´s proposal to 

NBLF�UIF�(FOFWB�$POWFOUJPO�BQQMJDBCMF�iJO�BMM�DBTFT�PG�BSNFE�DPOnJDU�XIJDI�BSF�OPU�

PG�BO�JOUFSOBUJPOBM�DIBSBDUFS
�FTQFDJBMMZ�DBTFT�PG�DJWJM�XBS
�DPMPOJBM�DPOnJDUT
�PS�XBS�

of religion, which may occur in the territory of one or more of the High Contracting 

Parties”.28 The considerable ambiguity in relation to the material scope of application 

PG�UIF�MBX�PG�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUT�XBT�MJLFMZ�XFMDPNFE�CZ�TPNF�

governments.���*U�BMMPXFE�TUBUFT�UP�EFOZ�UIF�FYJTUFODF�PG�BO�JOUFSOBM�BSNFE�DPOnJDU�TP�

long as the situation was not completely out of control.

#Z������TUBUFT�XFSF�QSFQBSFE�UP�NBLF�GVSUIFS�DPODFTTJPOT�XJUI�SFHBSE�UP�EFmOJOH�

BOE�SFHVMBUJOH�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUT��"U�UIBU�UJNF
�EFDPMPOJ[BUJPO�XBST�

were coming to an end and many newly independent states had joined the United 

Nations. Likewise, there was a proliferation of other international platforms including 

UIF�EJQMPNBUJD�DPOGFSFODF�PO�UIF�i3FBGmSNBUJPO�BOE�%FWFMPQNFOU�PG�)VNBOJUBSJBO�

-BX�"QQMJDBCMF�JO�"SNFE�$POnJDUTw��0OF�PG�UIF�NBKPS�PVUDPNFT�PG�UIJT�OFX�

SPVOE�PG�OFHPUJBUJPOT�XBT�UIF�DSFBUJPO�PG�"EEJUJPOBM�1SPUPDPMT�UP�UIF������(FOFWB�

Conventions. 

5IF�mSTU������1SPUPDPM�	1SPUPDPM�*
�BDDPVOUT�GPS�BOE�JOUFHSBUFT�XBST�iBHBJOTU�DPMPOJBM�

domination and alien occupation and against racist regimes in the exercise of their 

right to self-determination”���JOUP�UIF�DPODFQU�PG�JOUFSOBUJPOBM�BSNFE�DPOnJDU��'PSNFSMZ�

UIFTF�TDFOBSJPT�XFSF�USFBUFE�BT�TQFDJmD�UZQFT�PG�DJWJM�XBS
�J�F��OPO�JOUFSOBUJPOBM�

BSNFE�DPOnJDUT��� Now “the same rights and obligations as those which have 

been assumed by a High Contracting Party to the Conventions and this Protocol”�� 

28  J. S. Pictet, Commentaries on the Geneva Conventions of 12 August 1949. Vol. III: Geneva Convention 

relative to the Treatment of Prisoners of War
�(FOFWB��*$3$
�����
�Q�����

����%��'MFDL
�i5IF�-BX�PG�/PO�*OUFSOBUJPOBM�"SNFE�$POnJDUTw
�JO��%��'MFDL�	FE�

�The Handbook of 

International Humanitarian Law��0YGPSE��0YGPSE�6OJWFSTJUZ�1SFTT
�����
�Q������

����"SU���
�QBSBHSBQI���PG�UIF�1SPUPDPM�"EEJUJPOBM�UP�UIF�(FOFWB�$POWFOUJPOT�PG����"VHVTU�����
�BOE�

3FMBUJOH�UP�UIF�1SPUFDUJPO�PG�UIF�7JDUJNT�PG�*OUFSOBUJPOBM�"SNFE�$POnJDUT
���+VOF�����
������6�/�5�4���

����,�+��1BSUTDI
�i3FHFMO�EFT�)VNBOJUÊSFO�7ÚMLFSSFDIUT�JO�OJDIU�JOUFSOBUJPOBMFO�CFXBGGOFUFO�,POnJLUFO���

6NGBOH�VOE�(SFO[FOi
�JO��)��4DIÚUUFS�#��)PGGNBOO�	FET�

�Die Genfer Zusatzprotokolle. Kommentare und 

Analysen
�#POO
�0TBOH�7FSMBH�����
�Q������

����"SU����
�QBSBHSBQI��
�MJU��C
�PG�1SPUPDPM�*�

The	 ambiguity	 

in	 relation	 to	 the	 

material	 scope	 

of	 application	 of	 

the	 law	 of	 non-

international	 armed	 

conflicts	 was	 likely	 

welcomed	 by	 some	 

governments
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BSF�DPODFEFE�UP�BO�PSHBOJ[FE�MJCFSBUJPO�NPWFNFOU
�QSPWJEFE�UIBU�JUT�PGmDJBM�

representation has made a unilateral declaration (addressed to the government of 

Switzerland as the Protocol´s depository). Interestingly, here we have an inversion of 

the subjective approach insofar as it is not up to a sovereign state, but to its internal 

adversary to accept international legal standards. The liberation movement formerly 

CFDPNFT�QBSUZ�UP�UIF�DPOnJDU�BOE�JT�BGGPSEFE�XJUI�QBSUJBM�MFHBM�QFSTPOBMJUZ�VOUJM�JUT�

end. 

Of course, this concession to non-state actors by international policy makers must be 

VOEFSTUPPE�JO�IJTUPSJDBM�DPOUFYU��*O�UIF�����T
�TUBUFT�XFSF�QBSUJDVMBSMZ�TFOTJUJWF�UP�UIF�

ways in which organized liberation movements represent peoples whose collective 

(human) right to self-determination has been continuously violated. Although their 

right to form an own state by waging a war was never explicitly recognized by states, 

IHL once more deliberately ignores the question of legality and legitimacy of use of 

force for humanitarian purposes. 

:FU
�POMZ�B�WFSZ�TNBMM�OVNCFS�PG�NPEFSO�BSNFE�DPOnJDUT�XFSF�SFHVMBUFE�CZ�

“internationalizing” wars of independence. Therefore, a second protocol “Relating 

UP�UIF�1SPUFDUJPO�PG�7JDUJNT�PG�/PO�*OUFSOBUJPOBM�"SNFE�$POnJDUTw�	1SPUPDPM�**
�XBT�

approved.�� It includes just 18 material provisions and focuses on the humane 

USFBUNFOU�BOE�QSPUFDUJPO�PG�DJWJMJBOT��*U�JT�UIFSFGPSF�NPSF�TQFDJmD�UIBO�"SUJDMF���PG�UIF�

�����(FOFWB�$POWFOUJPOT��)PXFWFS
�XJUI�TPNF�FYDFQUJPOT
�1SPUPDPM�**�SFNBJOT�TJMFOU�

on prohibitions of certain methods and means of warfare. Even so, it contains, for the 

mSTU�UJNF
�B�DMFBS�EFmOJUJPO�PG�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDU��"DDPSEJOH�UP�JUT�"SUJDMF�

�
�QBSBHSBQI��
�PG�1SPUPDPM�**�QSFTVQQPTFT�IPTUJMJUJFT�UIBU��

“[…]take place in the territory of a High Contracting Party between its 

armed forces and dissident armed forces or other organized armed 

groups which, under responsible command, exercise such control 

over a part of its territory as to enable them to carry out sustained and 

concerted military operations and to implement the Protocol.” 

Referring to “organized armed groups” instead of insurgents, Protocol II uses a more 

neutral and contemporary language that extends to a variety of non-state actors, 

regardless of their motivation. But Protocol II also introduces a very high threshold by 

conditioning its applicability on a variety of criteria that all need to be demonstrated. 

Eibe Riedel observes that these criteria “formerly had to be met by insurgents if 

belligerent status was in question”.�� As such, Protocol II still presupposes scenarios 

resembling classic civil wars.��

����1SPUPDPM�"EEJUJPOBM�UP�UIF�(FOFWB�$POWFOUJPOT�PG����"VHVTU�����
�BOE�3FMBUJOH�UP�IF�1SPUFDUJPO�PG�

7JDUJNT�PG�/PO�*OUFSOBUJPOBM�"SNFE�$POnJDUT
���+VOF�����
������6�/�5�4������

����&�)��3JFEFM
�supra footnote, p. 170.

����8��,ÊMJO�BOE�+��,àO[MJ
�The Law of International Human Rights Protection��0YGPSE��0YGPSE�6OJWFSTJUZ�

1SFTT
�����
�Q�������



10

HASOW DISCUSSION PAPER 2: REGULATING “DRUGS WARS” AND OTHER GRAY ZONE CONFLICTS

Moreover, states were careful enough to complement these positive criteria by 

DMBSJGZJOH�

“The Protocol shall not apply to situations of internal disturbances and 

tensions, such as riots, isolated and sporadic acts of violence and 

PUIFS�BDUT�PG�TJNJMBS�OBUVSF
�BT�OPU�CFJOH�BSNFE�DPOnJDUT�w��

It should be noted that there had long been consensus on the point that unorganized 

BOE�TQPOUBOFPVT�WJPMFODF�DPVME�OPU�BNPVOU�UP�BO�BSNFE�DPOnJDU��"OE�ZFU�UIFSF�

is still no satisfactory answer to the question of at what point a severe situation 

PG�PSHBOJ[FE�WJPMFODF�wUJQT�PWFSw�JOUP�BSNFE�DPOnJDU��� Moreover, Protocol II only 

iTVQQMFNFOUT�"SUJDMF���DPNNPO�UP�UIF�(FOFWB�$POWFOUJPOT�XJUIPVU�NPEJGZJOH�

its existing conditions or application”.���"T�"SUJDMF���MBDLT�TQFDJmD�DSJUFSJB�GPS�JUT�

BQQMJDBUJPO
�JU�JT�HFOFSBMMZ�BTTVNFE�UIBU�OPU�BMM�FMFNFOUT�PG�UIF�EFmOJUJPO�PG�1SPUPDPM�**�

OFFE�UP�CF�EFNPOTUSBUFE�JO�PSEFS�UP�BGmSN�UIF�FYJTUFODF�PG�OPO�JOUFSOBUJPOBM�BSNFE�

DPOnJDU�BOE
�JO�QBSUJDVMBS
�UIBU�UIF�DPOUSPM�PG�DFSUBJO�QBSU�PG�UIF�UFSSJUPSZ�CZ�UIF�OPO�

state actor is not a constituent requirement.�� Its minimum threshold is therefore lower 

than that of Protocol II. Karl Josef Partsch summarizes these differences noting how 

there are large-scale civil wars to which Protocol II applies, and there are small-scale 

DJWJM�XBST�DPWFSFE�CZ�$PNNPO�"SUJDMF���40 Whereas Protocol II refers to as classic civil 

XBST
�DPOTUFMMBUJPOT�PG�NPEFSO�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUT�BSF�UP�CF�BOBMZ[FE�

in the light of this single provision - some of them may be discussed under the “new 

XBSw�IFBEJOH��6MUJNBUFMZ
�"SUJDMF���DPNNPO�UP�UIF������(FOFWB�$POWFOUJPO�DPOUJOVFT�

to provide the principal “black letter” legal basis for determining the existence of a 

OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDU��0OF�DPVME�FWFO�HP�TP�GBS�UP�TBZ�UIBU�TUBUFT�IBWF�

“outsourced” the problem of its determination by delegating the discussion on the 

meaning and content of this vague concept to jurisprudence and legal doctrine.

The development of the law of non-international  

BSNFE�DPOnJDUT�CZ�DPVSUT�BOE�USJCVOBMT

For decades states have been relatively comfortable with the status quo in relation 

to the conservative international legal parameters available in relation to intrastate 

DPOnJDUT��5IJT�TJUVBUJPO�IBT�GVOEBNFOUBMMZ�DIBOHFE�XJUI�UIF�FOE�PG�UIF�$PME�8BS�

and, particularly, with the recent establishment of criminal tribunals competent to 

����"SU���
�QBSBHSBQI���PG�1SPUPDPM�**�

����+��0EFSNBUU
�i}/FX�8BST}BOE�UIF�*OUFSOBUJPOBM�/PO�*OUFSOBUJPOBM�"SNFE�$POnJDU�%JDIPUPNZw
�Q�����

1BQFS�XJUIPVU�EBUF�BWBJMBCMF�BU��IUUQ���XXX�JTJTD�PSH�QPSUBM�JNBHFT�TUPSJFT�1%'�1BQFS���0EFSNBUU�QEf 

	BDDFTTFE���������
��4FF�BMTP�3��.VHHBI
�supra footnote. 1.

����"SU���
�QBSBHSBQI��
�PG�1SPUPDPM�**�

����&��$SBXGPSE
�i6OFRVBM�CFGPSF�UIF�-BX��5IF�$BTF�GPS�UIF�&MJNJOBUJPO�PG�UIF�%JTUJODUJPO�CFUXFFO�

*OUFSOBUJPOBM�BOE�/PO�*OUFSOBUJPOBM�"SNFE�$POnJDUTw
�Leiden Journal of International Law, vol. 20 (2007), p. 

448.

40  K.J. Partsch, supra�GPPUOPUF���
�Q�����

There	 had	 long	 

been	 consensus	 

on	 the	 point	 that	 

unorganized	 and	 

spontaneous	 

violence	 could	 

not	 amount	 to	 an	 

armed	 conflict
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KVEHF�XBS�DSJNFT��5IF�JOnVFODF�PG�UIF�ad hoc International Criminal Tribunals for 

ex-Yugoslavia (ICTY) and Rwanda (ICTR) on the applicability of the international 

laws of war has been especially far reaching. Both Tribunals led to the creation of 

UIF�3PNF�4UBUVUF�JO�����41 which now guides the work of the International Criminal 

$PVSU�	*$$
��5IF�4UBUVUF�OPU�POMZ�SFBGmSNT�UIF�CBTJD�EJTUJODUJPO�CFUXFFO�JOUFSOBUJPOBM�

BOE�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUT
�CVU�BMTP�NVDI�PG�UIF�KVSJTQSVEFODF�PG�JUT�ad 
hoc predecessors. More than 120 states are party to this international treaty - a treaty 

that needs to be incorporated into domestic juridical systems. As such, International 

$SJNJOBM�-BX�IBT�CFDPNF�B�SBQJEMZ�HSPXJOH�TVCmFME�PG�JOUFSOBUJPOBM�MBX��5P�B�

MBSHF�FYUFOU�JU�JT�CVJMU�VQPO�UIF�GPVOEBUJPOT�PG�*)-�UIBU�OPX�JUTFMG�JT�JOnVFODFE�CZ�JUT�

“younger brother”. 

A number of major rulings have dealt with the determination of whether a situation 

DPVOUT�BT�BO�BSNFE�DPOnJDU�PS�OPU��5IF�OPX�GBNPVT�5BEJć decision of the ICTY 

EFmOFE�JO������UIBU�UIFSF�JT�BO�

i<y>�BSNFE�DPOnJDU�XIFOFWFS�UIFSF�JT�B�SFTPSU�UP�BSNFE�GPSDFT�CFUXFFO�

States or protracted armed violence between governmental authorities 

and organized armed groups or between such groups within a State”.42

The absence of any objective criteria outside AP II for delineating this crucial 

legal concept required that the judges rely on the dominant doctrine that a non-

JOUFSOBUJPOBM�BSNFE�DPOnJDU�JT�DPOTUJUVUFE�CZ�UXP�CBTJT�FMFNFOUT
�B�DFSUBJO�intensity 
PG�UIF�DPOnJDU�BOE�B�DFSUBJO�EFHSFF�PG�organization of the non-state actor(s). The 

inclusion of the intensity element by reference to “protracted armed violence” into the 

Rome Statute�� has provoked a constructive dialogue between legal and academic 

scholars.44�5IF�USJCVOBM}T�TUBUFNFOU�UIBU�B�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDU�NBZ�

exclusively involve non-state actors was also widely seen as progressive. Yet it still 

seems unlikely that states are prepared to formally recognize the expansion of the 

DPODFQU�UIBU�OPX�DPWFST�FWFO�TVCOBUJPOBM�DPOnJDUT�BT�B�TQFDJBM�DBTF�PG�iOFX�XBSTw�

5IFSF�BSF�TPNF�JOEJDBUJPOT�UIBU�CFUUFS�EFmOFE�PCKFDUJWF�TUBOEBSET�GPS�DMBTTJGZJOH�

JOUFSOBM�BSNFE�DPOnJDU�TJUVBUJPOT�BSF�FNFSHJOH��*O�UIJT�SFTQFDU
�JU�JT�JNQPSUBOU�UP�

stress that the ICTR also drew from the Tadić formula recalling that it is “termed 

in the abstract, and whether or not a situation can be described as an ´armed 

DPOnJDU}
�NFFUJOH�UIF�DSJUFSJB�PG�$PNNPO�"SUJDMF��
�JT�UP�CF�EFUFSNJOFE�PO�B�DBTF�

by-case basis”.�� Today, the case law generated by these and other ad hoc tribunals 

����3PNF�4UBUVUF�PG�UIF�*OUFSOBUJPOBM�$SJNJOBM�$PVSU
����+VMZ�����
������6�/�5�4����

42  ICTY, Prosecutor v. Tadic
�$BTF�/P��*5����*�"3���
�%FDJTJPO�PO�UIF�%FGFOTF�.PUJPO�GPS�*OUFSMPDVUPSZ�

"QQFBM�PO�+VSJTEJDUJPO
���0DUPCFS�����
�QBSB�����

����4FF�"SU���
�QBSBHSBQI��
�G
�F�PG�UIF�3PNF�4UBUVUF�PG�UIF�*OUFSOBUJPOBM�$SJNJOBM�$PVSU
����+VMZ�����
�

SFQSJOUFE�JO�*�-�.��	����
������

44  G. Werle, Principles of International Criminal Law
�5IF�)BHVF
�5�.��"TTFS�1SFTT
�����
�Q������

����*$53
�Prosecutor v. Rutaganda
�$BTF�/P��*$53�����
�5SJBM�$IBNCFS�+VEHNFOU
���%FDFNCFS�����
�QBSB�����
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has grown to an extent still not adequately appreciated by legal scholars. More 

fundamentally, however, the ICTY has started to sum up its own jurisprudence by 

setting out possible indicators for determining the two constituent elements of a non-

JOUFSOBUJPOBM�BSNFE�DPOnJDU��$SJUFSJB�GPS�FYBNJOJOH�UIF�JOUFOTJUZ�SFRVJSFNFOU�JODMVEF��

i<y>�UIF�OVNCFS
�EVSBUJPO�BOE�JOUFOTJUZ�PG�JOEJWJEVBM�DPOGSPOUBUJPOT��

UIF�UZQF�PG�XFBQPOT�BOE�PUIFS�NJMJUBSZ�FRVJQNFOU�VTFE��UIF�OVNCFS�

PG�DBMJCFS�PG�NVOJUJPOT�mSFE��UIF�OVNCFS�PG�QFSTPOT�BOE�UZQF�PG�GPSDFT�

UBLJOH�QBSU�JO�UIF�mHIUJOH��UIF�OVNCFS�PG�DBTVBMUJFT��FYUFOU�PG�NBUFSJBM�

EFTUSVDUJPO��BOE�UIF�OVNCFS�PG�DJWJMJBOT�nFFJOH�DPNCBU�[POFT��5IF�

JOWPMWFNFOU�PG�UIF�6/�4FDVSJUZ�$PVODJM�NBZ�BMTP�CF�B�SFnFDUJPO�PG�

JOUFOTJUZ�PG�B�DPOnJDU�w��

However, it is an open question about the extent to which these indicators are 

appropriate for measuring the intensity either in theory or practice. While not all of 

them have to be demonstrated, simply relying on quantitative criteria like number of 

casualties and civilians combat zones seems equally inappropriate. Obviously, what 

is needed is “convincing combination”, but what does it mean in concreto �"�DPSF�
aspiration of the Humanitarian Action in Situations Other than War (HASOW) initiative 

is to test their merit empirically through a review of both quantitative and qualitative 

data in a selection of settings.47

The same observation may be made with regard to indicators that the ICTY applies to 

BTTFTT�UIF�PSHBOJ[BUJPO�SFRVJSFNFOU��,FZ�NFUSJDT�JODMVEF��

“[…] the existence of a command structure and disciplinary rules and 

NFDIBOJTNT�XJUIJO�UIF�HSPVQ��UIF�FYJTUFODF�PG�B�IFBERVBSUFS��UIF�GBDU�

UIBU�UIF�HSPVQ�DPOUSPMT�DFSUBJO�UFSSJUPSZ��UIF�BCJMJUZ�PG�UIF�HSPVQ�UP�HBJO�

access to weapons, other military equipment, recruits and military 

USBJOJOH��JUT�BCJMJUZ�UP�QMBO
�DPPSEJOBUF�BOE�DBSSZ�PVU�NJMJUBSZ�PQFSBUJPOT
�

JODMVEJOH�USPPQ�NPWFNFOUT�BOE�MPHJTUJDT��JUT�BCJMJUZ�UP�EFmOF�B�VOJmFE�

NJMJUBSZ�TUSBUFHZ�BOE�VTF�NJMJUBSZ�UBDUJDT��BOE�JUT�BCJMJUZ�UP�TQFBL�XJUI�

POF�WPJDF�BOE�OFHPUJBUF�BOE�DPODMVEF�BHSFFNFOUT�TVDI�BT�DFBTF�mSF�

or peace accords.”48

It is worth recalling that these indicators are hardly new, but have been discussed 

by scholars for a long time. Yet their presence in a major international legal ruling 

means that they can be referred to by social scientists and analysts with greater 

BVUIPSJUZ��5IFZ�NBZ�BMTP�BMMPX�NPSF�TVCTUBOUJBUFE�SFnFDUJPOT�PO�UIF�RVFTUJPO�PG�UIF�

extent to which non-state protagonists of “new wars” may be considered party to an 

����*$5:
�Prosecutor v. Ramush Haradinaj et al.
�$BTF�/P��*5�������5
�5SJBM�$IBNCFS�+VEHNFOU
���"QSJM�

����
�QBSB�����

47  See www.hasow.org.

48  Id�
�QBSB�����

The	 emergence	 of	 

so-called	 “drugs	 

wars”	 in	 Brazil,	 

Jamaica,	 Mexico	 

and	 other	 countries	 

suggests	 a	 real,	 if	 

still	 inadequately	 

interrogated,	 link	 

with	 concepts	 of	 

non-international	 

armed	 conflict
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BSNFE�DPOnJDU��5IF�FNFSHFODF�PG�TP�DBMMFE�iESVHT�XBSTw�JO�TFUUJOHT�BT�EJWFSTF�BT�

Brazil��, Jamaica��, Mexico�� and other countries suggests a real, if still inadequately 

JOUFSSPHBUFE
�MJOL�XJUI�DPODFQUT�PG�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDU�

&WFO�JG�UIFSF�XFSF�UP�CF�NPSF�DMBSJmDBUJPO�PO�JOUFOTJUZ�BOE�PSHBOJ[BUJPO�BT�DSJUFSJB�

GPS�EFUFSNJOJOH�XIFUIFS�B�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDU�FYJTUT
�UIJT�XPVME�OPU�

necessarily resolve the more complicated question of which rules are applicable in 

such situations. The absence of a more detailed black letter law has encouraged 

tribunals to draw on the second principal source of international law, i.e. international 

DVTUPNBSZ�MBX
�UP�mMM�DSJUJDBM�HBQT��� As its determination is a complicated process, 

UIF�HFOFSBM�BQQSPBDI�IBT�CFFO�UP�BOBMPHJ[F�UP�UIF�MBX�PG�JOUFSOBUJPOBM�BSNFE�DPOnJDU��

The tribunals found that many of its rules apply equally to non-international armed 

DPOnJDUT�UIBU�UIFNTFMWFT�BSF�PGUFO�JOUFSOBUJPOBMJ[FE�CZ�B�TFSJFT�PG�GBDUPST
�TVDI�BT�UIF�

indirect participation of third states through certain linkages to non-state actors. As 

B�SFTVMU
�JO�MFTT�UIBO�UXP�EFDBEFT
�UIFSF�JT�B�TJHOJmDBOU�NFSHFS�CFUXFFO�UIF�-BX�PG�

*OUFSOBUJPOBM�"SNFE�$POnJDU�BOE�/PO�*OUFSOBUJPOBM�"SNFE�$POnJDUT��

5IF�PVUDPNFT�PG�UIJT�VOJmDBUJPO�SFNBJO�UP�CF�TFFO��'PS�UIFJS�QBSU
�3PCFSU�,PMC�

BOE�3JDIBSE�)ZEF�IBWF�GPVOE�UIBU��iB�OFBU�BOE�DMFBS�EJTUJODUJPO�CFUXFFO�UIF�MBX�

BQQMJDBCMF�UP�UIF�UXP�UZQFT�PG�DPOnJDU�FYJTUT�UPEBZ�POMZ�JO�UXP�BSFBT��	�
�UIF�TUBUVT�PG�

DPNCBUBOUT�BOE�QSJTPOFST�PG�XBS��BOE�	�
�PDDVQJFE�UFSSJUPSJFT��#PUI�PG�UIF�NFOUJPOFE�

concepts do not apply automatically in case of NIAC.”�� In their opinion, the time 

IBT�DPNF�UP�BEPQU�B�OFX�DPOWFOUJPO�UIBU�DPEJmFT�BOE�EFWFMPQT�UIF�MBX�BQQMJDBCMF�

in such situations. There is, however, little possibility of such a step taking place 

in the near term. Meanwhile, Sandesh Sivakumaran observes that research on 

JOUFSOBM�BSNFE�DPOnJDU�IBT�PWFSMPPLFE�DPOTJEFSBCMF�NBUFSJBM�UIBU�NBZ�GBDJMJUBUF�UIF�

determination of the rules applicable in such situations. For example, he points to 

unilateral declarations, bilateral agreements between non-state armed groups, and 

codes of conducts as examples of rule-based behavior.�� He calls for a shift in the 

still dominant state-centric formal approach and the inclusion of additional inputs 

����4��1FUFSLF
�i6SCBO�*OTVSHFODZ
�i%SVH�8BSw�BOE�*OUFSOBUJPOBM�)VNBOJUBSJBO�-BX��5IF�$BTF�PG�3JP�EF�

Janeiro”, Journal of International Humanitarian Legal Studies
�WPM����	����

�QQ����������

����"NOFTUZ�*OUFSOBUJPOBM�	FE�

�Jamaica: A Long Road to Justice? Human Rights Violations under the State 

of Emergency��-POEPO��"*
������
����1��(BMMBIVF
�i.FYJDP}T�}8BS�PO�%SVHT}���3FBM�PS�3IFUPSJDBM�"SNFE�$POnJDUw
�Journal of International 
Law of Peace and Armed Conflict
�WPM�����	����

�Q��������$��#FSHBM
�i5IF�.FYJDBO�%SVH�8BS��"�$BTF�GPS�B�

/PO�*OUFSOBUJPOBM�"SNFE�$POnJDUw
�Fordham International Law Journal
�WPM�����	����

�Q������������
����*$5:
�Prosecutor v. Tadić, supra�GPPUOPUF
�QBSB������*$5:
�Prosecutor v. Halilović , Judgment, IT-01-48-T, 

���/PWFNCFS�����
�QBSB����

����3��,PMC�BOE�3��Hyde, An Introduction to the International Law of Armed Conflict, Oxford, Hart Publishing, 

����
�Q������

����4��4JWBLVNBSBO
�i3F�FOWJTBHJOH�UIF�*OUFSOBUJPOBM�-BX�PG�*OUFSOBM�"SNFE�$POnJDUw
�European Journal of 
International Law
�WPM�����	����
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emanating from non-state armed groups since it could “inform the content of the rules 

and give us a better sense of the state of international humanitarian law”.�� 

Contributions by human rights courts  

and quasi-judicial organs

Alongside developments in the laws of war, international law has also been 

SFDPOmHVSFE�CZ�*OUFSOBUJPOBM�)VNBO�3JHIUT�-BX�	*)3-
��5PEBZ
�UIF�TP�DBMMFE�

theory of separation has been all but abolished by international courts through their 

authoritative interpretation of the derogation clauses of the most important treaties 

on the subject. Hence, states can no longer argue that human rights are exclusively 

applicable in times of peace. This is a critical, if underappreciated, development. The 

�����*OUFSOBUJPOBM�$PWFOBOU�PO�$JWJM�BOE�1PMJUJDBM�3JHIUT�QFSNJUT�UIF�TVTQFOTJPO�PG�

some of its guarantees in situations of “public emergency”.���:FU
�BT�BSNFE�DPOnJDUT�

are not explicitly listed as a particular case of such a state of exception, it was not 

FOUJSFMZ�DMFBS�XIFUIFS�UIFZ�XFSF�FODPNQBTTFE�CZ�JUT�EFSPHBUJPO�DMBVTF��5IF������

&VSPQFBO�$POWFOUJPO�PG�)VNBO�3JHIUT�BOE������"NFSJDBO�$POWFOUJPO�PO�)VNBO�

Rights nevertheless refer to “war” as severest case of a public emergency that 

threatens the independence or security of a state party.�� Against this backdrop, the 

EPNJOBOU�MFHBM�EPDUSJOF�PQQPTFE�UIF�UIFPSZ�PG�TFQBSBUJPO
�CVU�IBE�UP�XBJU�VOUJM������

GPS�JUT�BVUIPSJ[BUJPO
�XIFO�UIF�*OUFSOBUJPOBM�$PVSU�PG�+VTUJDF�	*$+
�TUBUFE�

“The protection of the International Covenant on Civil and Political 

3JHIUT�EPFT�OPU�DFBTF�JO�UJNFT�PG�BSNFE�DPOnJDU�FYDFQU�CZ�PQFSBUJPO�PG�

Article 4 of the Covenant whereby certain provisions may be derogated 

from during times of national emergency.”��

Since then, it has become commonsense that human rights continue to apply in 

UJNFT�PG�BSNFE�DPOnJDU��"OE�XIJMF�TPNF�PG�JUT�TP�DBMMFE�OPO�EFSPHBCMF�HVBSBOUJFT
�

such as the right to life and the freedom from torture, can never be suspended, other 

provisions are more subjectively applied in accordance with the respective formal 

BOE�NBUFSJBM�DSJUFSJB�FTUBCMJTIFE�CZ�TQFDJmD�DMBVTFT
�F�H�
�UIF�GSFFEPN�PG�BTTFNCMZ��

The cumulative applicability of both legal regimes, IHL and IHRL, in turn required 

QBSTJOH�PVU�UIFJS�FYBDU�SFMBUJPOTIJQ��*O�����
�UIF�*$+�DPOmSNFE�UIF�lex specialis-

BQQSPBDI
�IPMEJOH�UIBU��

����Id�
�Q������
����"SU���
�QBSBHSBQI���PG�*OUFSOBUJPOBM�$PWFOBOU�PO�$JWJM�BOE�1PMJUJDBM�3JHIUT
����%FDFNCFS�����
�����

U.N.T.S. 171.

����"SUJDMF����PG�UIF�&VSPQFBO�$POWFOUJPO�GPS�UIF�1SPUFDUJPO�PG�)VNBO�3JHIUT�BOE�'VOEBNFOUBM�'SFFEPNT
�

��/PWFNCFS�����
�����6�/�5�4�������"SUJDMF����PG�UIF�"NFSJDBO�$POWFOUJPO�PO�)VNBO�3JHIUT
����

/PWFNCFS�����
������6�/�5�4������

����*$+
 Legality of the Threat or Use of Nuclear Weapons
�"EWJTPSZ�0QJOJPO�PG���+VMZ�����
�*$+�3FQPSUT�
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i<y>�UIFSF�BSF�UIVT�UISFF�QPTTJCMF�TJUVBUJPOT��TPNF�SJHIUT�NBZ�CF�

exclusively matters of international humanitarian law, others may be 

FYDMVTJWFMZ�NBUUFST�PG�IVNBO�SJHIUT�MBX��ZFU�PUIFST�NBZ�CF�NBUUFST�

of both these branches of international law. In order to answer the 

question put to it, the Court will have to take into consideration both 

these branches of international law, namely human rights and, as lex 
specialis, international humanitarian law.”��

However, the Court did not provide a clear methodological framework for resolving 

this complex task. Moreover, it is only a general rule and in exceptional cases human 

SJHIUT�MBX�NBZ�CF�NPSF�TQFDJmD�BOE�UIFSFGPSF�QSFWBJM��%VF�UP�B�TVCTUBOUJWF�NFSHFS�

PG�CPUI�MFHBM�SFHJNFT
�TPNF�TDIPMBST�BMSFBEZ�BGmSN�B�	MJNJUFE
�QSPDFTT�PG�GVTJPO�

between IHL and IHRL.��

At the same time, certain regional human rights bodies are increasingly confronted 

with the challenge of putting the lex specialis-rule into practice. Established to 

interpret IHRL, they now have to ask in how far they may consult IHL. It is a new 

challenge and Daniel Thürer summarizes how the “European Court of Human Rights 

plays a rather cautious and indirect role in promoting international humanitarian 

law”, whereas the “Inter-American Commission on Human Rights has applied 

rules of humanitarian law directly.”�� It needs to stressed, however, that such direct 

application has only occurred once, in the much criticized�� case of La Tablada, 

which involved an attack on several Argentinean military barracks by members of 

the Todos por la Patria-movement.���5IF�BSNFE�CBUUMF�MBTUFE�BMNPTU����IPVST�BOE�

SFTVMUFE�JO�UIF�EFBUI�PG����QFPQMF��5IF�*OUFS�"NFSJDBO�$PNNJTTJPO�IFME�UIBU��

i$PNNPO�"SUJDMF���EPFT�OPU�BQQMZ�UP�SJPUT
�NFSF�BDUT�PG�CBOEJUSZ�PS�BO�

VOPSHBOJ[FE�BOE�TIPSU�MJWFE�SFCFMMJPO��"SUJDMF���BSNFE�DPOnJDUT�UZQJDBMMZ�

involve armed strife between governmental and organized armed 

insurgents. It also governs situations where two or more armed factions 

confront one another without intervention of governmental forces (…). 

*U�JT�JNQPSUBOU�UP�VOEFSTUBOE�UIF�BQQMJDBUJPO�PG�$PNNPO�"SUJDMF���EPFT�

not require the existence of large-scale and generalized hostilities or a 

����*$+
�Legal Consequences of the Construction of a Wall in the Occupied Palestinean Territory, Advisory 

Opinion of July 2004, ICJ Reports 2004
�QBSB������
����"��0SBLFIFMBTIWJMJ
�i5IF�*OUFSBDUJPO�CFUXFFO�)VNBO�3JHIUT�BOE�)VNBOJUBSJBO�-BX��'SBHNFOUBUJPO
�

$POnJDU
�1BSBMMFMJTN
�PS�$POWFSHFODF w�European Journal of International Law
�WPM�����	����

�Q������

����%��5IàSFS
 International Humanitarian Law: Theory, Practice, Context. The Hague, Ail-Pocket 2011, p. 

����

���4FF
�GPS�FYBNQMF
�-��;FHWFME
�v5IF�*OUFS�"NFSJDBO�$PNNJTTJPO�PO�)VNBO�3JHIUT�BOE�*OUFSOBUJPOBM�

)VNBOJUBSJBO�-BX��"�$PNNFOU�PO�UIF�5BCMBEB�$BTFi
�International Review of the Red Cross
�/P������
	����

�����FU�TFR�

����*OUFS�"NFSJDBO�$PNNJTTPO�PO�)VNBO�3JHIUT
�3FQPSU�/P�������
�$BTF�/P��������
�Abella v. Argentine, 

0&"�4&3�-�7�**���
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situation of a civil war in which dissident armed groups exercise control 

over parts of the national territory.”��

.FBOXIJMF
�UIF�*OUFS�"NFSJDBO�$PVSU�PG�)VNBO�3JHIUT�DMBSJmFE�UIBU�UIF�"NFSJDBO�

$POWFOUJPO�EPFT�OPU�BVUIPSJ[F�UIF�EJSFDU�BQQMJDBUJPO�PG�UIF������(FOFWB�

Conventions, admitting, however, that they could be used to interpret the substance 

BOE�TDPQF�PG�IVNBO�SJHIUT�JO�UIF�DPOUFYU�PG�BSNFE�DPOnJDUT��� In its more recent 

judgments�� on the use of armed forces to control serious social unrest, the Court 

indicated that such quasi-military interventions as “mean(s) for controlling social 

protest, domestic disturbances, internal violence, public emergencies and common 

crime”�� hardly justify the suspension of human rights. Hence, it is unlikely that the 

$PVSU�JT�HPJOH�UP�BOBMZ[F�iESVH�XBSTw�BOE�PUIFS�HSBZ�[POF�DPOnJDUT�JO�UIF�MJHIU�PG�*)-��

5IJT�SFTFSWFE�QPTJUJPO�SFnFDUT�UIF�NBKPSJUZ�PQJOJPO�JO�MFHBM�EPDUSJOF�BT�FYQSFTTFE�

Christian Tomuschat who warns that lowering the threshold of non-international 

BSNFE�DPOnJDU�FYDFTTJWFMZ�DPVME�SFTVMU�JO�iGBWPSJOH�CBOEJUSZ�BOE�DPNNPO�DSJNF�CZ�

withdrawing the elements involved from the unrestricted reach of internal police and 

criminal laws.”�� Others hold that some of the contemporary “drug wars” already 

OFBUMZ�mU�UIF�EFmOJUJPO�PG�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUT���

Yet, state sovereignty continues to be the primary basis of international law 

JOnVFODJOH�JUT�JOUFSQSFUBUJPO�BOE�JNQMFNFOUBUJPO��&WFO�TP
�JU�JT�QPTTJCMF�UP�TFF�BO�

incremental process of integration, both, within IHL, where the historic distinction 

CFUXFFO�JOUFSOBUJPOBM�BOE�OPO�JOUFSOBUJPOBM�BSNFE�DPOnJDUT�IBT�CFDPNF�MFTT�

relevant, and between IHL and IHRL. 

Considering functional approaches to addressing legal 

complexity and uncertainty

In contrast to the legalistic method of determining the existence of a non-international 

BSNFE�DPOnJDU�PO�B�DBTF�CZ�DBTF�CBTJT�BOE�UIF�SVMFT�BQQMJDBCMF�UIFSFPG
�UIFSF�BSF�

also more problem-oriented approaches. Driven by practical considerations rather 

���Id�
�QBSB������
���*OUFS�"NFSJDBO�$PVSU�PG�)VNBO�3JHIUT
�Case of Bámaca-Velásquez v. Guatemala
����/PWFNCFS�����
�

Ser. C. No. 70 para. 208. See also the Case of Las Palmeras v. Colombia
���'FCSVBSZ�����
�4FS��$�/P������

Preliminary Objections. 

���4FF
�GPS�EFUBJMT��-��#VSHPSHVF�-BSTFO�BOE�"��ÁCFEB�EF�5PSSFT
�iw8BSw�JO�UIF�+VSJTQSVEFODF�PG�UIF�*OUFS�

American Court of Human Rights, Human Rights Quarterly
�WPM�����	����

�QQ����������

����*OUFS�"NFSJDBO�$PVSU�PG�)VNBO�3JHIUT
�Case of Zambrano-Vélez et al. v. Ecuador, 4 July 2007, Ser. C 

/P�����
�QBSB������4FF�BMTP�UIF Case of Montero-Arangur et al. v. Venezuela
���+VMZ�����
�4FS��$��/P�����
�

para. 78.

����$��5PNVTDIBU
�Human Right Between Idealism and Realism��0YGPSE��0YGPSE�6OJWFSTJUZ�1SFTT
�����
�Q��

����

����$��#FSHBM
�i5IF�.FYJDBO�%SVH�8BS��"�$BTF�GPS�B�/PO�*OUFSOBUJPOBM�"SNFE�$POnJDUw
�Fordham 
International Law Journal
�WPM�����	����
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than by formal categories, they may be referred to as “functional”. Often, their 

principal focus is the decision-maker´s perspective. According to Daniel Thürer 

two methods that have been developed for escaping the necessity to analyze 

overlapping legal regimes of IHL and IHRL can be distinguished. One he calls the 

“minimum fundamental standard”, the other the “pillar approach”.70 Both advocate 

the use of an overarching framework premised on common principles for granting 

more predictable and straight-forward implementation.

The “minimum fundamental standard” approach is derived from a sense that gray 

[POF�DPOnJDUT�GBMMJOH�TIPSU�PG�iXBSw�BSF�B�GBDU�PG�MJGF��5IF�BQQSPBDI�JT�BMTP�QSFNJTFE�

on an acknowledgment that little substantive progress has been made to by debating 

(legalistic) thresholds of applicability and other complex normative characterizations. 

It also recognizes a gap in “protection” that is due to the suspension of human rights 

and the apparent inapplicability of IHL in so-called other situations of violence. 

Proponents of the minimum fundamental standard approach therefore seek to 

promote basic standards that guarantee a minimum degree of legal security in gray 

[POF�DPOnJDUT��5IJT�XPVME�CF�EPOF�CZ�iBGmSNJOH�BO�JSSFEVDJCMF�DPSF�PG�IVNBOJUBSJBO�

norms and human rights that must be respected in all situations and at all times”.71

In fact, academic discussion on precisely such an approach began during the 

����T�72 It has also generated some concrete results including, for example, the 

Turku Declaration of Minimum Humanitarian Standards�PG�������� Consisting of 20 

provisions, Article 1 of the Declaration stresses how these rules “must be respected 

whether or not a state of emergency has been proclaimed” and that the “present 

standards shall not be interpreted as restricting or impairing the provisions of any 

JOUFSOBUJPOBM�IVNBOJUBSJBO�PS�IVNBO�SJHIUT�JOTUSVNFOUTw��"SUJDMFT���DMBSJmFT�IPX�UIF�

Declaration applies “to all persons, groups and authorities, irrespective of their legal 

status and without any adverse discrimination”. It thereby undertakes to assuage 

governments which, as shown above, would otherwise not accept conferring to 

DSJNJOBMT�UIF�TUBUVT�PG�QBSUZ�UP�BO�BSNFE�DPOnJDU��*O�BEEJUJPO
�"SUJDMF����PG�UIF�

%FDMBSBUJPO�TUJQVMBUFT�UIBU�

“All person, groups and authorities shall be accountable for 

observance of the present standards. There shall be individual 

responsibility for serious violations of international humanitarian law […] 

States shall ensure that such crimes are prosecuted before national 

and or international tribunals.”

����%��5IàSFS
supra�GPPUOPUF���
�Q������
����"��&JEF
�"��3PTBT�BOE�5��.FSPO
�i$PNCBUJOH�-BXMFTTOFTT�JO�(SBZ�;POF�$POnJDUT�5ISPVHI�.JOJNVN�

Humanitarian Standards”, American Journal of International Law
�7PM�����	����

�Q������	���
�

����4FF
�GPS�FYBNQMF
�)��1��(BTTFS
�i"�.FBTVSF�PG�)VNBOJUZ�JO�*OUFSOBUJPOBM�%JTUVSCBODFT�BOE�5FOTJPOT��

Proposal for a Code of Conduct”, International Review of the Red Cross
�OP������
�����
�Q��������
����5VSLV�%FDMBSBUJPO�PG�.JOJNVN�)VNBOJUBSJBO�4UBOEBSET
�American Journal of International Law
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Although many provisions of the Turku Declaration are said to be declaratory of 

customary international law, it was never formally adopted by the UN Human Rights 

Commission (today, the UN Human Rights Council). It thus has essentially remained 

a non-paper aspiring to be “a useful indicator to help governments and non-

governmental organizations in determining when to give early warning of violations”.74 

The standards, however, have recently been referred to by the Inter-American Court 

of Human Rights.��

#Z�XBZ�PG�DPNQBSJTPO
�UIF�TP�DBMMFE�iQJMMBS�BQQSPBDIw�DPOTJTUT�PG�iJEFOUJGZJOH�TQFDJmD�

areas of law where there is an operational need to establish norms protecting all 

persons in all circumstances. These areas may be regarded as legal no-man´s land, 

between the law as it is and the law as it should or needs to be.”�� At a minimum, 

UIF�BQQMJDBUJPO�PG�UIF�QJMMBS�BQQSPBDI�SFRVJSFT�B�mSN�HSBTQ�PG�UIF�UIFPSFUJDBM�BOE�

practical problems posed by the existing legal framework. Likewise, it demands 

TFMG�DPOmEFODF�XJUI�SFHBSE�UP�UIF�EFTJHO�PG�OFX�SVMFT�BOE�QSJODJQMFT�PO�UIF�CBTJT�

of functional, in particular, enforcement considerations. Therefore, this approach 

UFOET�UP�DPODFOUSBUF�PO�WFSZ�TQFDJmD�QSPCMFNT�TVDI�BT�QSPDFEVSBM�QSJODJQMFT�BOE�

TBGFHVBSET�GPS�BENJOJTUSBUJWF�EFUFOUJPO�JO�BSNFE�DPOnJDUT�BOE�PUIFS�TJUVBUJPOT�PG�

violence.77

A recent contribution to the pillar approach is made by Monica Hakimi78 who 

focuses on targeting and detention. These are of course of tremendous relevance 

in the context of “drug wars” in which police units often operate under very extreme 

conditions. Hakimi ´s intention is to simplify the law on targeting and detaining 

suspects which often seems marked by legal uncertainty due to the aforementioned 

need to determine which legal regimes and rules apply. She thus proposes three 

CBTJD�SVMFT�UP�CF�BQQMJFE�CZ�EFDJTJPOT�NBLFST�XIFUIFS�UIFSF�JT�BO�BSNFE�DPOnJDU�PS�

OPU��MJCFSUZ�TFDVSJUZ
�NJUJHBUJPO
�BOE�UIF�NJTUBLF�QSJODJQMF��4QFDJmDBMMZ
�TIF�OPUFT�IPX

“the liberty-security principle posits that, in order for targeting or 

EFUFOUJPO�UP�CF�KVTUJmBCMF
�UIF�TFDVSJUZ�CFOFmUT�NVTU�PVUXFJHI�UIF�DPTUT�

of individual liberty. The mitigation principle requires states to try to 

lessen those costs by pursuing reasonable, less intrusive alternatives to 

contain the threat. The mistake principle demands that states exercise 

due diligence to reduce mistakes.”��

74  A. Eide, A. Rosas and T. Meron, supra�GPPUOPUF���
�Q������	���

����*OUFS�"NFSJDBO�$PVSU�PG�)VNBO�3JHIUT
�Case of Zambrano-Vélez et al. v. Ecuador
�TVQSB�GPPUOPUF
�QBSB�����

����%��5IàSFS
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����4FF
�F�H�
�+��1FKJD
�i1SPDFEVSBM�1SJODJQMFT�BOE�4BGFHVBSET�GPS�*OUFSONFOU�"ENJOJTUSBUJWF�%FUFOUJPO�JO�

"SNFE�$POnJDU�BOE�0UIFS�4JUVBUJPOT�PG�7JPMFODFw
�International Review of the Red Cross
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78  M. Hakimi, “A Functional Approach to Targeting and Detention“, Michigan Law Review, vol. 110 (2012), 

QQ������������

����Id�
�Q��������

The	 Turku	 

Declaration	 has	 

recently	 been	 

referred	 to	 by	 the	 

Inter-American	 

Court	 of	 Human	 

Rights



19

HASOW DISCUSSION PAPER 2: REGULATING “DRUGS WARS” AND OTHER GRAY ZONE CONFLICTS

With respect to the state´s right to apply lethal force it is assumed that IHRL is 

in some circumstances too restrictive in addressing terrorists or other highly 

EBOHFSPVT�DSJNJOBMT
�XIJMF�*)-�JT�NPSF�HFOFSPVT�QSPWJEFE�UIBU�UIF�UBSHFU�RVBMJmFT�

as combatant. The use of the liberty-security principle would help to “identify the 

QPMJDZ�DPOTJEFSBUJPO�BU�JTTVF��OPU�XIFUIFS�UIF�QFSTPO}T�DPOEVDU�JT�EJSFDUMZ�MJOLFE�UP�

hostilities, but whether killing is proportional to the threat he poses.”80 In considering 

the mitigation and mistake principles, further decisions could be taken in order to 

judge to necessity and thus legality of a killing of a suspect. 

Even this cursory treatment of the functionalist approach highlights a central problem. 

*U�SVOT�UIF�SJTL�PG�CFJOH�UPP�nFYJCMF�UP�FOTVSF�KVTU�BOE�BEFRVBUF�PVUDPNFT��3FMZJOH�

on abstract principles may also entail very subjective decisions of authorities 

JOnVFODFE�CZ�MPDBMMZ�EFUFSNJOFE�QPMJUJDBM
�UFNQPSBM
�TQBUJBM�BOE�DVMUVSBM�DPOEJUJPOT��

On the one hand, this might be considered to be a strength of the approach. On the 

other hand, rather than creating a minimum universal standard that applies at all 

times and under all circumstances, the deregulation proposed may unintentionally 

increase legal fragmentation on the level of implementation. Either way, testing such 

proposals seems to be necessary not only with respect to gauging their practicability, 

but also better understanding to the wider societal impacts. Even supposing that 

such principles empirically prove to be reasonable, another practical challenge is 

convincing law-makers of their authorization. 

The “unilateral self-restraint” approach

This paper has shown how positive international law has shifted from a subjective to 

B�NPSF�PCKFDUJWF�BQQSPBDI�UP�UIF�EFUFSNJOBUJPO�PG�XBS�BOE�BSNFE�DPOnJDUT��&WFO�TP
�

it seems that some historical customs and practices have been preserved, including 

UIPTF�FOBCMJOH�QBSUJFT�UP�BO�BSNFE�DPOnJDU�UP�VOJMBUFSBMMZ�SFDPHOJ[F�DFSUBJO�SVMFT�

and obligations. Their revitalization and reform could enrich efforts to mitigate the 

humanitarian consequences of “drug wars”. As the unilateral recognition of certain 

codes of conduct and even legal standards may also serve to side-step the tricky 

RVFTUJPO�PG�XIFUIFS�BO�BSNFE�DPOnJDU�JT�UBLJOH�QMBDF�BOE�XIJDI�TQFDJmD�SVMFT�BQQMZ
�

the promotion of self-restraint may also be considered a functional approach. 

"U�mSTU�TJHIU
�JU�TFFNT�VOSFBMJTUJD�UP�FYQFDU�B�HPWFSONFOU�UP�SFDPHOJ[F�PSHBOJ[FE�

DSJNJOBMT�BT�JOTVSHFOUT�PS�CFMMJHFSFOUT��"OE�GFX�QFPQMF�FYQFDU�NBmB�BTTPDJBUJPOT�

or drug cartels to voluntarily declare their respect for determinate rights. Without 

doubt, the conclusion of formal ad hoc agreements between public authorities 

and organized crime groups responsible for murders and other cruelties is hardly 

imaginable. Rather, the state is obliged to prosecute the crimes committed and to 

hold the perpetrators responsible. However, this does neither exclude efforts to 

80  Id�
�Q�������
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mediate between the rivaling actors in a categorical way nor the voluntary adherence 

to minimum standards.81 The unilateral recognition of certain obligations, whether in 

a binding or non-binding manner must always be left on the table as a temporary 

solution in the interest of alleviating human suffering. Incentives for both state and 

non-state actors may arise from a mutual expectation of reciprocity and, just as 

important, greater legitimacy from the public. 

Certain “drug wars” both generated and entrenched legitimacy crises for states. 

This is at least partly because of the ways militarized repression of crime can 

systematically violate human rights and alienate populations. A prominent example 

is Jamaica, whose government in 2010 declared a state of emergency in order 

capture and extradite a drug dealer, “Dudus” Coke. The dealer in question was 

himself embedded in a poor inner city neighborhood of west Kingston where he had 

presided as the local don, or kingpin.82�5IF�RVFTUJPO�PG�XIFUIFS�JU�XBT�KVTUJmFE�PS�

not to suspend human rights of the majority in pursuit of a known criminal continues 

to be hotly debated. Assuming that certain “drug wars” are used by policy makers 

to justify a state of emergency, even if they still may fall short of being considered 

BSNFE�DPOnJDUT
�UIF�VOJMBUFSBM�SFDPHOJUJPO�PG�SJHIUT�BOE�PCMJHBUJPOT�BT�BOUJDJQBUFE�JO�

the Turku Declaration of Minimum Humanitarian Standards could be promoted. Their 

application could, for example, bridge some aspects of the protection gap. The result 

could generate what Philip Jessup has described a “state of intermediacy” albeit in a 

EJGGFSFOU�DPOUFYU��� a complicated human rights situation, but not necessarily a zone 

of “lawlessness”. By adhering to the Declaration, governments could demonstrate 

their good faith, thus also preserving their legitimacy. 

In taking into consideration the possibility to convince adversaries of unilateral 

self-restraint, it is also possible to avoid an overly state-centric perspective. Neutral 

non-governmental organizations or certain key individuals enjoying respect and 

QSFTUJHF�PO�BMM�TJEFT�PG�UIF�DPOnJDU�XPVME�CF�LFZ
�FWFO�JG�DPOGSPOUFE�XJUI�TFSJPVT�

safety and integrity problems. Experiences with such undertakings exist from a 

WBSJFUZ�PG�DPNQMJDBUFE�DPOnJDUT��*O�&M�4BMWBEPS
�GPS�FYBNQMF
�UIF�iHBOH�XBSw�IBT�

been recently interrupted by a mediated “truce” between its principal leaders who 

81  Indeed, mediation is currently ongoing between organized gangs and public authorities in El Salvador, 

including with support from the Organization of American States (OAS). See OAS, “Secretary General 

*OTVM[B�$POmSNT�5IBU�0"4�8JMM�"DDPNQBOZ�UIF�1SPDFTT�6OUJM�(BOH�7JPMFODF�*T�&OEFE�JO�&M�4BMWBEPSw
�

���+VMZ�����
�BWBJMBCMF�BU�IUUQ���XXX�PBT�PSH�FO�NFEJB@DFOUFS�QSFTT@SFMFBTF�BTQ T$PEJHP�&������2 

	BDDFTTFE���������


82  Sheil, Ross. Kingston declares state of emergency after gangs attack police��*O��5IF�(VBSEJBO
�.BZ�
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even announced a partial disarmament campaign.84 As a result, homicidal violence 

QMVNNFUFE�UP�IJTUPSJD�MPXT��4PNF�NPOUIT�PO�BOE�UIF�USVDF�DPOUJOVFT�UP�IPME�mSN�

with many outsiders now examining the process to divine lessons for the rest of 

Latin America and the Caribbean. There is little doubt that more inter -disciplinary 

SFTFBSDI�JT�SFRVJSFE�PO�DPOnJDU�NFEJBUJPO�BOE�VOJMBUFSBM�TFMG�SFTUSBJOU�JO�UIF�HSBZ�

areas of organized armed violence. This includes exploring new ways and means of 

undertaking disarmament, demobilization and reintegration and promoting reforms 

in the security sector.�� From a legal point of view, a particularly challenging task is 

UP�mOE�PVU�XIBU�LJOET�PG�JOUFSWFOUJPOT�BOE�PCMJHBUJPOT�NBZ�IBWF�B�SFBMJTUJD�DIBODF�PG�

compliance and effectiveness with non-state actors. 

$PODMVEJOH�SFnFDUJPOT

The formal and functional approaches discussed in this paper are not exclusive, but 

rather complementary. This analysis has shown that the containment and regulation 

of “drug wars” is complex, but also potentially amenable to new forms of intervention. 

-FHBM�GPSNBMJTN�NBZ�TPNFUJNFT�CF�QFSDFJWFE�BT�BO�PCTUBDMF�UP�mOEJOH�QSBDUJDBM�

solutions. As such, it may be desirable to agree on certain universal but functional 

minimum standards that do not need to be negotiated or re-invented in each 

individual case. If such rules and principles aspire to have practical value, they also 

IBWF�UP�GFBUVSF�TPNF�MFWFM�PG�nFYJCJMJUZ��

Whether international law and its formalism have failed to arrest the humanitarian 

consequences of “drug wars” is still not clear. Indeed, it could be argued that they 

have yet to be genuinely tested and applied. More research has to be undertaken in 

order to support the work of courts and tribunals that have a crucial role in defending 

und judging individuals and organizations on transparent grounds that dispose of 

TVGmDJFOU�MFHJUJNBDZ�JO�QSBDUJDF�BOE�UIFPSZ��*U�JT�QPTTJCMF�UP�DSJUJDJ[F�JOUFSOBUJPOBM�MBX�

GPS�JUT�EJDIPUPNPVT�EJTUJODUJPOT�CFUXFFO�UJNFT�PG�BSNFE�DPOnJDU�BOE�QFBDF��)PXFWFS
�

the problem seems less that this distinction is too rigid, but that the overlap between 

IHL and IHRL has made necessary complicated legal operations and decisions with 

limited value for practical considerations. 

An unresolved problem relates to the persistent vagueness of the concept of non-

JOUFSOBUJPOBM�BSNFE�DPOnJDU��(JWJOH�JU�NPSF�TVCTUBODF�XPVME�OPU�OFDFTTBSJMZ�SFTPMWF�

the overlap problem but could increase legal certainty by giving a safer orientation 

for governments, intergovernmental organizations and NGOs as well as other actors 

with regard to the question whether IHL is applicable or not. States have implicitly 

����"��4FSSBOP
�i$FOUSBM�"NFSJDB}T�(BOH�8BST��"�5SVDF�-FBET�UP�BO�6OVTVBM�1FBDFw
�8PSME5JNF
�"VHVTU�

��
�������"WBJMBCMF�BU��IUUQ���XPSME�UJNF�DPN������������DFOUSBM�BNFSJDBT�HBOH�XBST�B�USVDF�MFBET�UP�BO�

VOVTVBM�QFBDF� YJE�HPOFXTFEJt�	��������
�

����4VDI�FGGPSUT�UP�NJUJHBUF�UIF�FGGFDUT�PG�VOEJTDJQMJOFE�WJPMFODF�BOE�VTF�PG�GPSDF�TIBMM�OPU�CF�DPOGVTFE�XJUI�

UIF�DIBMMFOHF�PG�DPOnJDU�TPMVUJPO�PS�QBDJmDBUJPO��
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BVUIPSJ[FE�KVEJDJBM�PSHBOT�UP�CFUUFS�EFmOF�UIF�DPODFQU�PG�OPO�JOUFSOBUJPOBM�BSNFE�

DPOnJDU�TJODF�UIFZ�UIFNTFMWFT�XFSF�JODBQBCMF�PG�mOEJOH�DPOTFOTVT�PO�UIJT�QPJOU��5IF�

result is a new dynamic in the development of IHL due to a healthy dialogue between 

jurisprudence and social science scholars in which also functional considerations 

play a role. Yet, the limited utility of its outcomes with regard to mitigating the effects 

PG�iESVH�XBSTw�BOE�PUIFS�HSBZ�[POF�DPOnJDUT�IBT�UP�CF�SFDPHOJ[FE��
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